“Just Cause” Employee Termination

You're fired! Those are words that no employee ever wants to hear and that
employers’ hope they rarely have to utter. In a period of more-than-full employment
such as we are currently in, with a slightly under 4% unemployment rate, it is
particularly problematic to lose an employee, especially by having to discharge them.
The costs of taking such action are both emotional and financial. However, no matter
the cost of replacing an employee, at times employers must make the tough decision

to show an employee the door.

The decision to fire or terminate an employee, especially when reluctantly
made, generally creates anxiety, sometimes substantial, in the employer forced to
take such action. That is not meant to minimize the devastating impact on the
employee that is losing his/her livelihood. However, employers are often reluctant to
make that difficult termination decision for good reason. The loss of a trained
employee will result in the cost of replacement, necessary training, inefficient and
reduced production, and potentially impact team morale, among other things. There
1s also today more than ever, the concern of a legal challenge to the termination
decision and the cost of its defense, even if ultimately proven proper. We live in the
most litigious period in our history. The addition of a fresh crop of 40,000 or so new
lawyers each year only exacerbates the problem. When every perceived wrong, no
matter how minor, can be addressed by a lawsuit, it is not hard to imagine that a loss
of employment is likely to result in at least the threat of a legal challenge. For all of
these reasons, employers always seek to have “good cause”, or “just cause”, or some
similar basis for making the decision to fire an employee. Even though a “just cause”
termination can nonetheless be challenged, it provides the employer at least some

measure of confidence that they acted properly.
What is “At Will Employment”
While “cause” should always be the basis for a termination decision, it is not

necessary if the employment relationship is “at will”. All but one state recognize “at
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will employment” as the standard employer-employee relationship in every non-
union workplace. The state of Montana is the sole exception, requiring “good cause”
for discharging an employee. Contractual employment relationships are governed by

the specific terms of the employment contract.

Under “at will employment” an employer may fire an employee for good cause,
no cause, or even bad cause as long as no statutory protections are violated. Similarly,
an employee may quit his/her employment at any time without consequence. Most
states require notice to employees of their “at will” status. Some even have specific
requirements regarding how notice is to be provided. Some states go so far as to

require a certain size type for any written notice of such status.
The Basics of “Just Cause” Termination

The concept of “just cause” or “good cause” for a decision to terminate an
employee grew out of collective bargaining. Protection from unfair or arbitrary
termination has always been one of the fundamental protections for employees that
are contained in a collective bargaining agreement between an employer and a union.
If a termination is challenged by the employee and union by way of a grievance, an
employer may ultimately be required to convince a neutral arbitrator that it had “just
cause” or “good cause” for its action. If an arbitrator finds that there was lack of
sufficient cause to discharge the employee, they may order full reinstatement and the
payment of any wages and benefits lost due to the improper termination. The cost of
defending a termination decision, even in an arbitration proceeding, can be
substantial. This is true even if the employer is ultimately found to have had just
cause for the termination. Non-union employers may have to defend their decision in
state or federal court. The costs attendant to such litigation are generally greater
than those of an arbitration proceeding. Additionally, if the court case is lost the
potential monetary loss can be far greater than merely lost pay and benefits. There
is the potential for punitive damages and it generally includes payment of the other

sides attorney’s fees.
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Notice of Rule Violated

Proving just or good cause, whether in the collective bargaining setting or in
some other forum, involves more than whether the misconduct occurred. No matter
who the neutral fact-finder may be, judge, jury, or arbitrator, the employer must also
demonstrate that it has effectively publicized the rule that was violated and that the
employee was aware, or should have been aware, of the rule and the penalty for
violation. This concept of “notice” is fundamental in our society. It is unacceptable to
almost everyone to punish someone for failing to follow a rule of which they were
unaware. Would you consider it fair for a police officer to cite you for failing to stop
at an intersection where no stop light or stop sign was present? Other examples of

“notice” are ubiquitous in our society.

Notice of what 1s expected by the employer is usually provided through rules
and obligations set out in an employee handbook. They can also be posted on an
employee bulletin board, electronic or otherwise, as well as communicated by verbal
announcement. In addition to having an employee handbook most employers review
all major rules, as well as the penalties for violation, with new employees at
orientation. Many republish and post their rules and any changes on an annual basis.
More frequently today, employers periodically train employees on significant work
rules such as those related to unlawful harassment and discrimination. Such training
has become mandatory in several states. However, proving that reasonable notice

was provided is not sufficient.
Rule Consistently Applied

Uniform and consistent application of the rule at issue is also critical in
supporting a “good cause” termination. While it i1s understandable that the
circumstances in any given case may be unique, if the rule was knowingly violated,
the punishment should generally be the same as in all prior instances of violation. If

an exception is to be made, there must be substantial mitigating circumstances.
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Exceptions should rarely be made. Otherwise, the exception will soon become the

rule.
Progressive Discipline

Perhaps the most significant requirement to support any just cause
termination is demonstrating that progressive discipline was applied. Most
employers use some form of it in all disciplinary matters. It address a key
consideration - was the employee given every opportunity to correct their
unsatisfactory behavior or performance? While there is some workplace conduct that
1s sufficiently serious to warrant discharge on only a single incident, such as theft,
fighting, sexual or other serious harassment, insubordination and similar egregious
misconduct, the use of progressively more serious discipline must almost always be
demonstrated. It is what every neutral fact-finder, be it an arbitrator, investigatory
agency, judge, or jury requires if they are to support an employee’s termination. It

satisfies our inherent need to confirm that the termination was “fair”.

The most common progressive discipline steps are: (1) Counselling or verbal
warning; (2) Written warning; (3) Disciplinary suspension; and (4) Termination. The
counselling or verbal warning stage is usually preceded by other informal verbal
efforts by management to have the employee conform to expectations. Disciplinary
suspensions can be for any period of time, but more commonly are for three work
days. However, some employers sometimes impose disciplinary suspensions of one
week or more. It is often referred to as “decision-making leave”. A few employers even
pay employees during their decision-making leave as a way of underscoring what they
risk losing if they don’t mend their ways. In addition, in order to show that they have
gone the extra mile, it has become increasingly popular in recent years for employers
to use “last chance agreements” as one final step in lieu of termination. This is usually
done in conjunction with requiring the employee to successfully complete a

Performance Improvement Plan (PIP) as a condition of the agreement.
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The progressive discipline aspect of a just cause termination also serves to
satisfy, at least to some extent, any procedural “due process” considerations that
many consider necessary for an action as significant as termination. If a proper and
unbiased investigation of the misconduct is conducted, and if the employee is
permitted, as is almost always the case, to present their side of the story, adequate

due process will normally have been provided.
Supporting Documentation

Finally, documentation to support the just cause termination is crucial in any
defense of the decision. No matter the stage of the progressive discipline process,
there must be sufficient documentation of the alleged violation or unacceptable
performance to support the discipline. This would include any written confirmation
that the employee was aware of the rules, such as a receipt for an employee handbook,
notes from the investigation of the issue, statements from witnesses that confirm the
misconduct, and any reports or conclusions reached in the investigation. If production
records or reports are needed to clarify or confirm the unacceptable performance, they
should be included as well. Ultimately it is up to the employer to show that the
individual was aware of the rule or standard violated, was given every opportunity to
correct the unacceptable behavior or performance, and failed to do so. The employee’s
failure to improve after being given multiple opportunities to do so, created
circumstances that made it untenable for the person to remain in the workplace.
Simply, there was “just cause” to discharge the employee.
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